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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272  and  276 
[Arndt.  No.  168] 

Food  Stamp  Program;  Final  Rule — 
Federal  Sanctions  and  State  Agency 
Liabilities 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  and  emergency  final  rules. 

summary:  These  final  regulations  define 
the  activities  related  to  the  Food  Stamp 
Program  for  which  State  agencies  will 
be  held  financially  liable.  They  also  set 
forth  the  types  of  sanctions  the  Food 
and  Nutrition  Service  (FNS)  may  impose 
in  order  to  collect  financial  losses  and 
enforce  compliance  with  the  Food 
Stamp  Act,  regulations  and  FNS 
approved  State  Plans  of  Operation.  In 
addition,  this  rulemaking  establishes  an 
administrative  review  process  through 
which  State  agencies  can  appeal  claims 
filed  against  them  by  FNS. 

All  of  the  provisions  of  these 
regulations  are  being  issued  as  final 
rules  except  the  provisions  pertaining  to 
the  administrative  review  process.  Due 
to  the  extensive  changes  that  have  been 
made  in  the  administrative  review 
provisions,  they  are  being  issued  as 
interim  final.  They  will  be  effective 
along  with  the  other  provisions. 

However,  comments  will  be  accepted 
for  sixty  days  and  final  administrative 
review  rules  will  be  issued  in  the  future. 
DATES:  These  rules  are  effective  on 
December  22, 1980. 

Comment  period:  Comments  on  the 
administrative  review  provisions 
(§276.7)  of  this  rulemaking  must  be 
received  on  or  before  January  21, 1981, 
to  be  assured  of  consideration. 

ADDRESS:  Comments  should  be  sent  to: 
Alberta  Frost,  Deputy  Administrator  for 
Family  Nutrition  Programs,  Food  and 
Nutrition  Service,  USDA,  Washington, 
D.C.  20250.  All  written  comments  will  be 
open  to  public  inspection  at  the  offices 
of  the  Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday)  at  500 
12th  Street  SW.,  Washington,  D.C., 

Room  698. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Larry  R.  Carnes,  Chief,  Policy  and 
Regulations  Section,  Program  Standards 
Branch,  Program  Development  Division, 
Family  Nutrition  Programs,  Food  and 
Nutrition  Service,  Washington,  D.C. 
20250,  202-447-9075.  The  Final  Impact 
Statement  describing  the  options 
considered  in  developing  this  final  rule 


and  the  impact  of  implementing  each 
option  is  available  on  request  for  the 
above  named  individual. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  “not  significant.” 

Background 

In  the  June  8, 1979  Federal  Register  (44 
FR  33380,  et  seq.),  the  Department  issued 
an  emergency  rulemaking  implementing 
several  miscellaneous  amendments  and 
interpretations  of  the  food  stamp 
regulations  that  had  been  issued  in  the 
October  17, 1978  Federal  Register  (43  FR 
47846,  et  seq.).  Two  of  those 
amendments  pertained  to  State  agency 
liabilities  and  Federal  sanctions.  The 
first  implemented  Section  11(h)  of  the 
Food  Stamp  Act  of  1977  (7  U.S.C.  2020) 
giving  the  Secretary  the  authority  to 
demand  payment  from  State  agencies  of 
Federal  monies  lost  as  the  result  of 
negligence  or  fraud  on  the  part  of  the 
State  agencies  in  the  certification  of 
applicant  households.  The  second 
amendment  implemented  the  provisions 
of  Section  14  of  the  Act  (7  U.S.C.  2023) 
which  required  that  State  agencies 
aggrieved  by  claims  issued  by  FNS  be 
given  opportunities  to  have  the  claims 
reviewed  through  an  administrative 
review  process.  These  two  provisions  of 
the  overall  State  agency  liability  and 
Federal  sanction  process  were  issued  as 
emergency  rules  because  of  the 
imminent  implementation  of  other 
regulations  implementing  the  Act. 

In  the  November  9, 1979  Federal 
Register  (44  FR  65318),  the  Department 
proposed  a  set  of  rules  to  implement  all 
of  the  State  agency  liability  and  Federal 
sanction  provisions  of  the  Act.  That 
proposed  rulemaking  included,  almost 
verbatim,  the  negligence  and 
administrative  review  rules  that  were 
issued  on  June  8, 1979.  The  Department 
did  this  so  that  readers  would  be  able  to 
comment  on  the  entire  package  of 
sanction  and  liability  rules  being  issued 
pursuant  to  the  Act.  In  addition  to  the 
negligence  and  administrative  review 
regulations,  the  proposed  rules 
contained  provisions  pertaining  to 
absolute  State  agency  liabilities, 
injunctive  relief,  and  the  suspension  and 
disallowance  of  State  agency 
administrative  funds. 

The  Department  received  two  sets  of 
comments  on  the  sanctions  and 
liabilities  regulations.  The  first  set  came 
in  response  to  the  June  8, 1979 
emergency  rulemaking,  the  second  set  in 
response  to  the  November  9, 1979 
proposed  rulemaking.  All  pertinent 


comments  concerning  both  rulemakings 
were  taken  into  consideration  in 
developing  these  final  rules. 

General 

The  Food  Stamp  Act  of  1977,  as 
amended,  provides  for  injunctive  relief 
and  the  suspension  and  disallowance  of 
administrative  funds  to  enforce 
compliance  with  the  Act,  the  regulations 
issued  pursuant  to  the  Act,  and  the  FNS- 
approved  State  Plans  of  Operation, 
which  includes  the  FNS-approved  State 
Operating  Guidelines.  The  Act  also 
established  two  categories  of  State 
agency  liability  with  respect  to  agency 
operation  of  the  Program.  Section  7(f)  (7 
U.S.C.  2016(f))  of  the  Act  makes  State 
agencies  liable  for  issuance  losses, 
while  Section  11(h)  makes  State 
agencies  liable  for  certification  losses 
due  to  negligence  or  fraud  in  the  State 
agencies’  operations. 

In  developing  these  final  rules,  the 
Department  tried  to  delineate,  as  clearly 
as  possible,  the  liability  of  the  State 
agencies,  the  use  of  sanctions  available 
to  FNS,  and  the  procedures  State 
agencies  must  follow  to  obtain  an 
administrative  review  of  claims  filed 
against  them. 

Since  issuance  of  the  proposed 
regulations  on  November  9, 1979, 
Congress  has  enacted  new  legislation 
(Pub.  L.  96-249,  Sec.  120,  94  Stat.  362, 

May  26, 1980)  which  clarifies  the  tools 
available  to  the  Department  to  enforce 
compliance  with  the  Act.  Section  11(g) 
of  the  1977  Act,  as  amended,  now  makes 
clear  that  the  Secretary  has  authority  to 
seek  injunctive  relief  and/or  withhold 
administrative  funds  from  a  State  if  he 
finds  a  State  agency  failed  to  comply 
with  any  provisions  of  the  Food  Stamp 
Act,  the  regulations  issued  pursuant  to 
the  Act,  or  the  State  Plan  of  Operation. 

In  fact.  Section  11(g)  contains  a 
requirement  that  the  Secretary  withhold 
administrative  funds,  in  an  amount  he 
deems  appropriate,  if  he  determines  that 
a  State  agency  has  failed  to  comply  with 
any  provisions  of  the  Act,  regulations. 
State  Plan,  or  standards  for  efficient  and 
effective  administration.  The  standards 
for  efficient  and  effective  Program 
administration  were  defined  in  the 
Performance  Reporting  System  rules  (45 
FR  15884  et.  seq.)  as  the  provisions  of 
the  Act,  regulations  and  FNS-approved 
State  Plan  of  Operation. 

In  devising  the  proposed  regulations, 
the  Department  assumed  it  had  the 
authority  to  sanction  State  agencies, 
whether  or  not  it  chose  to  seek 
injunctive  relief  through  referral  to  the 
Attorney  General.  Pub.  L.  96-249 
confirms  this  authority.  The  House 
Committee  Report  on  the  Food  Stamp 
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Act  Amendments  of  1980  (Pub.  L.  96- 
249]  states: 

"The  Department's  proposed  and  disputed 
regulations  of  November  9, 1979,  are 
consistent  with  the  Committee's  approach 
and  the  language  of  the  section  and 
legislative  history  as  well  *  *  *  (T]he 
Committee  has  decided  to  revise  and  clarify 
the  sanctions  provisions  of  the  1977  Act, 
essentially  collapsing  the  liability  provisions 
of  section  16(b}  and  11  (g)  in  order  to  make  the 
Secretary's  options  as  clear  as  they  already 
should  be."  House  Rpt.  No.  96-788  (House 
Report)  96th  Cong.,  2nd  Sess.,  p.  140. 

The  final  regulations  retain  the  broad 
authority  described  in  the  proposed 
regulations  for  the  Department  to 
enforce  State  agency  compliance  with 
the  Act,  regulations,  and  State  plans. 

The  final  regulations  also  retain  the 
flexibility  allowing  the  Secretary  to  seek 
injunctive  relief  and/or  withhold 
administrative  funds  from  a  State 
agency,  simultaneously  or  in  sequence, 
to  assure  proper  State  agency 
performance. 

The  Department  recognizes  that  the 
law  and  these  regulations  provide 
broad,  sweeping  authority  for  the 
Secretary  to  sanction  State  agencies  for 
failure  to  comply  with  innumerable 
Program  requirements.  The  Department 
agrees  with  State  agency  comment  that 
a  primary  method  for  achieving  State 
agency  compliance  with  the  law  should 
be  informal  discussion  and  conciliation. 
The  Department  has  no  intention  of 
utilizing  the  sanction  process  to  enforce 
absolute  compliance  with  every  Program 
requirement  no  matter  how  minor  it  may 
be. 

It  is  the  intention  of  the  Department  to 
utilize  its  authority  to  sanction  State 
agencies  in  a  reasonable  manner.  While 
the  use  of  this  authority  may  vary  from 
situation  to  situation,  the  use  of 
sanctions  will  not  ordinarily  be  the  first 
approach  employed  by  the  Department 
to  achieve  satisfactory  State  agency 
performance  in  the  administration  of  the 
Program.  The  Department  fully 
understands  that  a  heavy-handed  use  of 
sanctions  can  be,  in  the  long  run, 
antithetical  to  the  Program's  best 
interests. 

State  Agency  Liabilities 

^  Section  7(f)  of  the  Act  states  that: 
“Notwithstanding  any  other  provision  of 
this  Act,  the  State  agency  shall  be 
responsible  to  the  Secretary  for  any 
financial  losses  involved  in  the 
acceptance,  storage  and  issuance  of 
coupons.”  (7  U.S.C.  2016(f)  (Supp.  I 
1977)).  This  section  of  the  final  rules  sets 
forth  the  types  of  financial  losses  for 
which  State  agencies  will  be  held  liable. 

Only  a  few  of  the  comments 
addressing  this  section  of  the  proposed 


rules  offered  specific  suggestions  for 
change.  Those  adopted  were  aimed  at 
the  overall  goal  of  clarifying  the  rules. 

For  example,  the  proposed  rules 
specified  that  State  agencies  would  be 
held  liable  for  “duplicate  ATP 
transactions  caused  by  State  agency 
error.”  At  the  suggestion  of  FNS’ 
Mountain  Plains  Regional  Office,  this 
has  been  changed  to  “the  duplicate 
issuance  of  benefits  caused  by  State 
agency  error.”  The  Department  made 
this  change  recognizing  that  it  did  not 
intend  to  absolve  State  agencies  with 
HIR  card  issuance  systems  of  liability 
for  duplicate  issuances  due  to  State 
agency  error.  However,  we  have  added 
a  caveat  that  State  agencies  will  not  be 
held  liable  for  the  duplicate  transaction 
of  ATP  cards  if  the  duplicate 
transactions  occurred  as  a  result  of 
events  beyond  the  State  agency’s 
control.  This  is  necessary  because 
duplicate  transactions,  by  their  very 
nature,  do  not  lend  themselves  to  a  strict 
liability  approach.  Some  duplicate 
transactions  may  occur,  for  example,  if 
ATP  cards  are  stolen  and  cashed.  As  a 
result,  duplicate  issuances  that  are 
beyond  the  practical  preventive  ability 
of  the  State  are  not  considered  a  State 
agency  liability  by  these  regulations.  At 
the  same  time.  State  failure  to  install 
proper  issuance  controls  can  increase 
duplicate  transactions  beyond  a  “non- 
preventable”  level.  States  would  be 
liable  for  such  duplicate  transactions. 

Two  comments  recommended  that  the 
Department  delete  the  provision  holding 
State  agencies  liable  for  coupons  lost  in 
disasters,  to  the  extent  that  the  State 
agency  could  not  show  that  the  coupons 
were  destroyed  and  not  redeemed.  Thlb 
suggestion  was  not  adopted  since  the 
Department  reasoned  that  the 
occurrence  of  disasters  did  not  relieve 
State  agencies  of  their  responsibility  to 
account  for  coupons  in  their  possession. 
However,  the  wording  of  the  provision 
in  the  proposed  rules  did  appear  to  be 
more  stringent  than  the  Department 
intended.  Therefore,  the  Department 
reworded  the  provision  so  that  it  now 
reads  that  State  agencies  will  be  held 
liable  for  coupons  lost  in  disasters 
unless  they  can  provide  reasonable 
evidence  that  the  coupons  were 
destroyed  and  therefore  not  redeemed. 
The  Department  does  not  anticipate  that 
this  provision  will  be  invoked  very 
often.  In  the  past,  the  same  provision 
was  used  very  infrequently  and  only 
when  a  situation  arose  in  which  it  was 
clear  that  coupons  missing  after  a 
disaster  had  not  been  destroyed  in  the 
disaster.  No  change  in  the  frequency  of 
use  is  envisioned. 


The  major  change  in  this  section  is  the 
result  of  the  Department’s  changes  in 
the  definition  of  negligence.  The 
definition  of  negligence  included  in  the 
June  8, 1979  emergency  rulemaking  and 
in  the  November  9, 1979  proposed 
rulemaking  gave  the  Secretary  authority 
to  bill  State  agencies  for  financial  losses 
resulting  from  State  agency  negligence 
in  certification  and  issuance  activities. 
Several  commenters  objected  to  this 
definition,  noting  that  Section  ll(h]  of 
the  Act  gave  the  Secretary  the  authority 
to  bill  State  agencies  only  for  losses  due 
to  negligent  certification  actions.  These 
commenters  believed  that  the 
emergency  and  proposed  regulations 
exceeded  statutory  authority  in  that 
they  applied  the  authority  to  bill  for 
losses  due  to  negligence  in  activities 
other  than  certification.  This  viewpoint 
was  buttressed  by  legislative  history  in 
the  House  Committee  on  Agriculture’s 
Report  accompanying  the  1980 
Amendments  to  the  Food  Stamp  Act 
(Pub.  L.  96-249).  It  was  noted  in  that 
Report  that  the  Secretary  could  respond 
to  State  agency  noncompliance  with 
Program  requirements  by  making 
“  *  *  *  a  negligence  claim  (but  only  if 
the  program  failure  related  to  household 
certification)”  or  by  holding 
“  *  *  *  States  strictly  liable  for 
financial  losses  (but  only  if  losses 
occurred  in  the  issuance  functions] 

*  *  *  ”  (House  Report,  p.  139). 

Acting  on  the  arguments  raised  from 
these  two  sources,  the  Department  has 
narrowed  the  definition  of  negligence. 
The  definition  now  clearly  subjects 
certification  functions  to  the  negligence 
provisions,  while  clearly  identifying 
issuance  functions  as  being  subject  to 
the  absolute  liability  provisions. 
Consequently,  there  are  several 
differences  between  the  proposed  and 
final  rules  in  this  section.  Liability  for 
nverissuances  to  households  who 
received  benefits  after  their  certification 
periods  expired,  overissuances  caused 
by  State  agency  failure  to  process 
promptly  public  assistance  changes,  and 
overissuances  assessed  due  to  missing 
documentation  such  as  casefiles,  has 
been  deleted  from  the  strict  liability 
section. 

A  second  major  change  in  this  section 
was  made  in  the  provisions  applicable 
to  court  suit  liabilities.  The  changes  are 
due  to  the  reorganization  and 
clarification  of  the  rules.  The  State 
agencies’  responsibilities  for  acting  and 
reporting  on  court  suits  that  they 
become  involved  in  have  been  deleted 
from  §  276.2  of  the  rules  and  included  in 
§  272.4(f).  Thus,  Part  276  does  not 
contain  any  rules  other  than  rules 
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directly  related  to  State  agency 
liabilities  and  Federal  sanctions. 

A  final  issue  bearing  discussion  is  the 
objection  raised  by  several  commenters 
to  the  idea  of  “absolute”  or  “strict” 
liability  for  financial  losses  involved  in 
issuance.  The  Texas  State  agency 
recommended  that  a  tolerance  limit  be 
established  which  would  have  to  be 
exceeded  by  a  State  agency  before 
assessment  of  liability. 

The  South  Carolina  State  agency 
suggested  that  liability  be  limited  to 
instances  in  which  a  State  agency  was 
found  guilty  of  gross  negligence,  while 
the  Kentucky  State  agency  suggested  it 
be  limited  to  instances  in  which  State 
agency  mismanagement  was  involved. 
The  California  State  agency  asked  that  a 
good  cause  provision  be  included  in  the 
rules. 

The  Department  considered  these 
suggestions  but  did  not  adopt  them 
because  neither  the  statute  nor  the 
related  legislative  history  support  the 
inclusion  of  a  tolerance  limit  or  good 
cause  provision  in  the  issuance  sanction 
rules.  A  close  examination  of  the  law 
reveals  that  it  is  the  lack  of  a  tolerance 
level  or  good  cause  provision  in  the 
issuance  sanction  rules  that  separates 
those  rules  from  the  certification 
sanction  rules.  There  is  an  implicit  good 
cause  provision  inherent  in  the 
certification  sanction  rules,  since  those 
rules  require  that  the  Secretary  make  a 
determination  of  negligence  prior  to 
assessing  liability  to  a  State  agency. 
There  is  no  absolute  or  strict  liability 
applied  to  certification  operations  and 
there  is  no  good  cause  provision  in  the 
issuance  sanction  rules.  Rather, 

Congress  intended  that  State  agencies 
be  held  liable  for  ••  *  *  *  any  financial 
losses  involved  in  acceptance,  storage, 
and  issuance  of  coupons.”  (Section  7(f), 
Food  Stamp  Act  of  1977,  as  amended). 
This  intent  was  echoed  in  the  House 
Committee  Report  on  the  1980 
Amendments  to  the  Food  Stamp  Act  of 
1977  where  it  is  noted  that  the  Secretary 
can  “*  *  *  hold  States  strictly  liable  for 
financial  losses  *  *  *  ”  that  occur  in 
issuance  functions  (Emphasis  added. 
House  Report,  p.  139).  Therefore, 
absolute  or  strict  liability  has  been 
retained  with  regard  to  issuance 
operations. 

Negligence  or  Fraud 

Many  of  the  comments  submitted  on 
the  negligence  and  fraud  section  of  the 
proposed  and  emergency  regulations 
contained  objections  to  the  definition  of 
negligence.  Most  of  these  comments 
stated  that  the  definition  was  too  broad 
and/or  imprecise.  In  response,  the 
Department  narrowed  the  definition  of 
negligence  by  deleting  all  references  to 


issuance.  As  explained  above,  issuance 
activities  will  be  subject  to  the  absolute 
liability  provisions  of  the  rules  while 
certification  activities  will  be  subject  to 
the  negligence  provisions.  This  narrows 
the  scope  of  the  definition.  As  set  forth 
in  these  final  rules,  a  State  agency  can 
be  found  negligent  if  there  is  a  loss  of 
Federal  funds  due  to  the  State  agency’s 
disregard  of  Federal  requirements 
contained  in  the  Act,  the  regulations,  or 
the  FNS-approved  State  Plan  of 
Operation.  Additionally,  a  State  agency 
may  be  found  negligent  if  it  implements, 
wiAout  first  obtaining  FNS  approval, 
procedures  that  deviate  from  procedures 
required  in  these  sources  and  result  in  a 
loss  of  Federal  funds.  Thus,  if  a  State 
agency  fails  to  implement  a  regulatory 
change  and  that  failure  results  in  a  loss 
of  Federal  funds,  the  State  agency  may 
be  charged  with  negligence  and  a  claim 
for  the  lost  funds  may  be  filed.  Likewise, 
if  a  State  agency,  wiAout  first  obtaining 
FNS  approval,  implements  new 
verification  procedures  that  are  different 
from  the  verification  procedures 
prescribed  by  the  Department  and  the 
new  procedures  result  in  a  loss  of 
Federal  funds,  the  State  agency  may  be 
found  negligent  and  a  claim  for  the  lost 
funds  may  be  filed. 

Deleted  from  the  definition  is  the 
provision  that  authorized  FNS  to 
determine  a  State  agency  to  be  negligent 
if  the  State  agency  failed  to  maintain 
proper  controls  over  certification 
functions  and  the  failure  resulted  in  a 
loss  of  Federal  funds.  This  latter 
provision  was  deleted  primarily  due  to 
the  Department’s  concern  that  it 
duplicated  the  Quality  Control  Sanction 
System.  (Rules  to  establish  this  system, 
which  was  mandated  by  Section  126  the 
1980  Amendments  to  the  Food  Stamp 
Act  (94  Stat.  364),  were  proposed  in  the 
October  3, 1980  Federal  Register).  The 
Department  does  not  intend  to  establish 
sanctions  requiring  that  State  agencies 
be  held  liable  and  billed  twice  for  the 
same  deficiencies.  The  deletion  of  this 
particular  provision  should  make  this 
clear.  However,  if  situations  arise  where 
there  are  overlaps  in  liability  provisions, 
the  Department  will  not  double-bill 
State  agencies. 

Several  commenters  objected  to  the 
provision  that  authorized  FNS  to  use 
statistically  valid  projections  in 
determining  the  amoimt  of  loss  caused 
by  a  State  agency’s  negligence.  Most  of 
these  commenters  requested  that  the 
provision  be  eliminated;  some  suggested 
that  it  be  expanded  to  explain  the 
techniques  that  would  be  used.  The 
Department  decided  to  retain  the 
provision.  (It  should  be  noted,  however, 
that  a  similar  provision  in  the  proposed 


State  agency  liabilities  section  was 
deleted  when  certification  losses  were 
deleted  from  that  section.)  It  is  the 
Department’s  position,  supported  by  its 
Office  of  the  Inspector  General,  that 
statistically  valid  projections  provide  an 
accurate  view  of  the  extent  of 
deficiencies  in  a  State  agency’s 
operations  and  that  they  also  present 
accurate  projections  of  the  amounts  of 
loss  resulting  from  the  deficiencies.  The 
Department  did  include  a  basic 
description  in  the  rules  of  the  techniques 
that  will  be  used  in  making  statistical 
projections.  Whenever  a  statistical 
projection  is  made  it  will  be  made  using 
a  95  percent,  one-sided  confidence  level. 
In  other  words,  after  a  sample  is 
completed  a  range  of  loss  will  be 
established  such  that  it  can  be 
predicted,  with  90  percent  certainty,  that 
the  actual  loss  is  within  the  range.  If  a 
billing  is  made,  the  billing  will  be  for  the 
lowest  amount  in  the  range.  Thus,  it  can 
be  predicted,  with  95  percent  certainty, 
that  the  actual  loss  is  either  the  billed 
amount  or  higher. 

Some  commenters  suggested  that  the 
Department  include  a  tolerance  limit  in 
the  negligence  definition.  Others 
suggested  that  a  good  cause  provision 
be  included.  Still  others  requested  that 
the  Department  describe  in  the 
regulations  the  procedures  that  would 
be  used  in  determining  whether  a  State 
agency  had  been  negligent.  The  common 
theme  underlying  all  of  these  comments 
was  a  concern  that  the  Department 
would  use  negligence  sanctions  on  a 
frequent  basis  in  response  to  very  minor 
certification  deficiencies. 

It  was  pointed  out  in  the  preamble  to 
the  proposed  regulations  that  “(w)hile 
the  regulations  reflect  the  legislative 
change  from  gross  negligence  to 
negligence,  the  Department  does  not 
intend  to  establish  a  negligence  billing 
for  all  losses  of  Federal  funds. 
Consideration  would  be  given  to  the 
circumstances  causing  the  loss  and  the 
steps  the  State  agency  took  to  prevent 
the  loss  from  recurring  before 
determining  negligence.”  (44  FR  65323). 
The  Department  has  no  plans  to  initiate 
or  follow  a  different  course  of  action. 
Thus,  readers  should  be  assured  that 
minor  certification  deficiencies 
discovered  by  the  Department  will  not 
result  in  negligence  billings. 
Additionally,  it  should  be  noted  that, 
given  the  policy  stated  above,  the 
Department  cannot  issue  a  negligence 
>  charge  where  there  is  good  cause  for 
overissuances;  good  cause  is  an  implicit 
but  inherent  aspect  of  negligence. 

Collection  of  Claims 

The  proposed  rulemaking  contained 
provisions  that  specified  procedures  for 
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payment  of  absolute  liability  and 
negligence  claims.  In  both  provisions  it 
was  noted  that  State  agencies  would  be 
billed  for  appropriate  amounts  and 
asked  to  remit  payment  of  the  losses.  If 
payment  was  not  made,  the  provisions 
allowed  FNS  to  recover  the  amount  of 
the  claims  through  offsets  to  the  State 
agencies’  Letters  of  Credit.  Several 
commenters  objected  to  this  recovery 
method.  They  noted  that  if  offsets  were 
used,  services  to  participants  and 
applicants  could  suffer  from  the 
decrease  in  administrative  funds.  Some 
commenters  contended  that  the  offset 
method  of  recovering  absolute  liability 
claims  and  negligence  claims  was  not 
provided  for  in  the  Food  Stamp  Act  and, 
therefore,  legally  could  not  be  used. 

The  Department  carefully  considered 
these  comments  but  decided  to  retain 
the  provisions  as  proposed.  The 
Department  realizes  that  the  offset 
method  of  collecting  claims  could  have 
detrimental  effects  on  a  State  agency’s 
administration  of  the  Program. 

Therefore,  it  is  hoped  that  State 
agencies  that  receive  claims  will  remit 
payments  ior  them  and  avoid  offsets.  If 
an  offset  is  required,  however,  FNS  has 
the  authority  to  recover  the  claim  in  a 
single  offset  or  in  a  series  of  offsets 
spread  over  a  period  of  up  to  three 
years.  This  ability  to  spread  out  the 
offsets,  thereby  reducing  the  size  of  each 
one,  minimizes  the  negative  impact  the 
offsets  would  have  on  State  agency 
operations. 

The  Department  disagrees  with  the 
contention  that  it  lacks  the  authority  to 
offset  absolute  liability  and  negligence 
claims.  While  no  authority  to  offset  is 
speciHcally  mentioned  in  the  Food 
Stamp  Act,  the  Department  believes  it 
extends  from  the  Secretary’s  authority 
to  issue  regulations  necessary  for  the 
efficient  and  effective  operation  of  the 
program  (Section  4(c]  of  the  Act]  and 
from  the  Federal  Claim  Collection  Act  of 
1966.  This  view  is  supported  by  the 
House  Committee  Report  which  states, 
in  part,  that;  “*  *  *  the  Secretary  could 
send  a  billing  or  collect  funds  through 
offset  under  the  strict  liability  or 
negligence  provisions  in  accordance 
with  the  Federal  Claims  Collection  Act 
of  1966,  which  is  applicable  to  all 
Federal  claims  whether  or  not 
specifically  referred  to  in  a  particular 
statute.”  Emphasis  added.  House 
Report,  p.  142. 

Suspensions  and  Disallowances 

This  section  of  the  regulation 
describes  the  types  of  sanctions  that 
may  be  used  if  the  Department 
determines  that  a  State  agency  is 
operating  the  Program  in  an  inefficient 
or  ineffective  manner,  i.e.,  is  out  of 


compliance  with  any  provisions  of  the 
Act,  regulations,  or  FNS-approved  State 
Plan  of  Operation.  This  section  also 
explains  the  procedmes  that  the 
Department  will  follow  should  it  be 
necessary  to  use  these  sanctions. 

In  general,  the  comments  which 
addressed  the  provisions  of  this  section 
supported  the  proposed  rules.  However, 
there  were  some  concerns  raised  and 
suggestions  made  with  regard  to  the 
warning  procedures  of  the  rules. 

The  previous  warning  process  was  a 
two  step  process  that  included  informal 
and  formal  warnings,  each  followed  by 
periods  of  at  least  30  days  in  which 
State  agencies  could  take  corrective 
action  to  eliminate  the  debciency  and 
avoid  a  suspension  or  disallowance  of 
administrative  funds.  The  Department’s 
experience  with  this  process 
demonstrated  that  it  often  resulted  in 
long  delays  before  corrective  action  was 
taken,  and  thus  was  not  always 
responsive  to  problem  situations. 

The  Department  tried  to  design  a 
warning  process  that  could  be  more 
responsive  to  problem  situations.  Thus, 
the  previous  informal  warning  with  its 
automatic  30  day  corrective  action 
period  was  replaced  by  an  advance 
notification  with  a  corrective  action 
period  of  unspecified  length.  The  length 
of  time  would  be  decided  by  FNS  at  the 
time  of  issuance  of  the  advance 
notification  and  determined  by  the 
circumstances  at  hand.  Further,  the 
proposal  would  have  allowed  the 
Department  to  dispense  with  the 
advance  notification  and  immediately 
issue  a  formal  warning  if  the  problem 
involved  a  State  agency’s  failure  to  meet 
the  commitments  made  in  an  approved 
corrective  action  plan.  (Since  the  State 
agency  already  knew  of  problems  in 
these  instances  and  had  formulated 
corrective  action,  it  was  reasoned  that 
an  advance  notification  was  not 
necessary.) 

Several  commenters  objected  to  these 
changes,  recommending  that  advance 
notifications  always  be  issued  before 
formal  warnings,  and  that  the 
Department  establish  a  specified  period 
of  time  which  must  elapse  between  the 
issuance  of  an  advance  notification  and 
a  formal  warning.  One  commenter 
suggested  that  this  time  period  be  30 
days.  Since  the  adoption  of  these 
suggestions  would  essentially  result  in 
the  retention  of  the  previous  warning 
process,  one  which  had  proven  to  be 
unresponsive  in  some  cases,  the 
Department  rejected  the  suggestions. 

Other  commenters  recommended  that 
advance  notifications  and  formal 
warnings  specify  what  action  needed  to 
be  taken  to  correct  the  noted  deficiency 
and,  thus,  avoid  the  suspension  or 


disallowance  of  funds.  State  agencies 
are  in  the  best  position  to  determine 
what  actions  will  be  most  effective  to 
correct  a  deficiency  in  their 
administration  of  the  Program. 

Therefore,  State  agencies  remain 
responsible  for  formulating  such  action. 

Injunctive  Relief 

The  injunctive  relief  provisions  of  the 
proposed  regulations  have  been  retained 
in  the  final  rules.  Very  few  comments 
were  received  suggesting  changes  in 
these  provisions.  Two  commenters 
suggested  that  the  Department  rely  on 
injunctive  relief  as  the  primary  tool  for 
enforcement  of  compliance  with 
Program  requirements.  The  Department 
did  not  incorporate  this  suggestion  into 
the  regulations.  As  was  pointed  out 
earlier,  it  was  Congress’  intent  in 
providing  several  compliance  tools  to 
give  the  Secretary  flexibility  in  deciding 
how  best  to  bring  a  State  agency  into 
compliance  with  Program  requirements. 
See  House  Report,  pp.  138-139. 

Therefore,  no  change  was  made  in  the 
rules  that  would  limit  this  flexibility. 

Good  Cause 

The  proposed  rulemaking  did  not 
contain  a  specific  definition  of  ’’good 
cause”  as  it  would  be  applied  to 
sanctions.  This  did  not  mean  that  the 
Department  would  not  consider  good 
cause  in  the  application  of  sanctions. 
Rather,  the  Department  determined  that 
the  mechanism  used  in  asserting  claims, 
the  warning  process,  allowed  State 
agencies  to  show  good  cause.  As  the 
preamble  to  the  proposed  rulemaking 
noted:  “*  *  *  the  Department  is 
proposing  to  retain  a  warning  process 
*  *  *  to  ensure  that  States  have  the 
opportunity  to  correct  problems  prior  to 
losing  the  Federal  share  of 
administrative  funds  through  a  sanction 
process.”  (44  FR  65323] 

Several  commenters  acknowledged  i 
this  position  but  requested  that  the 
Department  go  further  and  actually 
define  good  cause  as  it  would  apply  to 
the  sanction  process.  As  these 
commenters  pointed  out,  the  opportunity 
for  State  agencies  to  show  good  faith 
efforts  to  correct  noncompliance  was 
not  adequate  to  allow  all  good  cause 
conditions  to  be  taken  into  account. 

The  House  Report  to  the  1980  Food 
Stamp  Amendments,  Pub.  L.  96-249, 
contains  legislative  history  supporting 
the  commenters.  In  a  description  of  how 
the  sanction  process  is  to  work,  the 
Report  states  that:  ’’The  State  would  be 
given  an  adequate  opportunity  in  an 
appropriate  administrative  setting  to 
make  a  showing  of  good  cause  for 
failure  to  comply  *  *  *.  "Good  cause” 
would  be  defined  by  regulations 
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promulgated  by  the  Secretary  but  would 
not  encompass  a  lack  of  resources  that 
the  State  has  the  ability  to  remedy  and 
would  include  external  impossibility  or 
programmatic  inconsistency.”  House 
Report,  p.  142. 

In  light  of  the  comments  received  and 
the  legislative  history  of  Pub.  L.  96-249, 
the  Department  developed  a  good  cause 
provision  that  will  apply  to  the  use  of 
injunctive  relief  and  the  withholding  of 
administrative  funds  for  failure  to  meet 
efficiency  and  effectiveness  standards. 
The  good  cause  provision  is  not 
applicable  to  the  absolute  liability  rules 
nor  to  the  negligence  rules.  The 
Department  determined  that  Congress 
did  not  intend  to  have  the  good  cause 
provision  applied  to  absolute  liability 
situations  and  that,  as  explained  above, 
it  is  the  lack  of  a  good  cause  provision 
that  sets  these  liabilities  apart.  The 
Department  is  not  applying  the  good 
cause  provisions  to  negligence  claims 
since,  as  explained  above,  a  lack  of 
good  cause  is  inherent  in  the  use  of  the 
negligence  sanction. 

As  developed,  the  Department  will 
determine  good  cause  on  a  case-by-case 
basis;  i.e.,  each  case  will  be  evaluated 
against  the  good  cause  criteria  in  the 
definition  of  good  cause  before  seeking 
injunctive  relief  or  suspending  or 
disallowing  funds.  By  applying  the  good 
cause  criteria  in  this  manner,  the 
Department  retains  the  flexibility  it 
needs  to  make  honest  and  accurate 
determinations  as  to  whether  or  not 
good  cause  exists.  This  should  work  to 
the  advantage  of  both  State  agencies 
and  the  Department. 

The  good  cause  definition  included  in 
the  rules  is  general.  It  is  intended  to  be 
general  so  that  the  flexibility  needed  for 
its  equitable  use  will  be  enhanced. 
Readers  should  not  assume  however, 
that  the  general  nature  of  the  definition 
will  lead  to  nearly  automatic  findings  of 
good  cause.  As  stated  above,  the 
Department  fully  intends  to  evaluate 
each  case  against  the  criteria  before 
determining  whether  good  cause  exists. 

Generally,  the  criteria  in  the  good 
cause  provision  follow  the  reasoning  of 
the  language  in  the  House  Report.  Thus, 
good  cause  will  include  things  outside 
State  control,  such  as  natural  disasters 
and  strikes,  and  will  not  include  things 
within  State  control,  such  as  lack  of 
resources.  In  the  application  of  the 
criteria,  the  mere  existence  of  a 
situation  specified  in  the  good  cause 
provision  will  not  result  in  a  finding  of 
good  cause.  For  example,  the  occurrence 
of  a  natural  disaster  does  not 
necessarily  mean  that  a  State  agency 
had  good  cause  for  failing  to  comply 
with  food  stamp  administrative 
requirements.  Thus,  if  a  State  agency 


fails  to  use  correct  procedures  during  a 
disaster,  the  Department  might  seek  to 
sanction  the  State  agency. 

Administrative  Review  Process 

Many  commenters  offered  suggestions 
for  changes  in  the  administrative  review 
process.  Most  of  these  commenters  were 
concerned  that  rights  and 
responsibilities  were  not  clear.  Taking 
these  comments  into  account,  the 
Department  revised  the  rules 
establishing  the  administrative  review 
process.  Since  these  provisions  were 
extensively  rewritten,  this  portion  of  the 
rulemaking  is  being  issued  as  interim 
final.  It  will  go  into  effect  with  the  other 
provisions.  The  Department  is  accepting 
comments  on  these  provisions  and  will 
publish  final  administrative  review  rules 
in  the  future. 

One  particular  aspect  of  the  review 
process,  which  seven  commenters 
addressed,  involved  the  impartiality  of 
the  review  ofHcial.  The  commenters 
recommended  that  the  final  rules 
guarantee  that  the  review  authority  be 
an  impartial  third  party.  The  proposed 
administrative  review  rules  did  not 
specify  whether  the  official  designated 
by  the  Secretary  would  be  an  impartial 
third  party.  In  the  preamble  to  those 
rules,  however,  the  Department  stated 
that  the  review  authority  designated  by 
the  Secretary  could  be  someone  with  a 
prior  knowledge  of  the  case  being 
reviewed.  The  Department  accepted  this 
recommendation  and  these  final  rules 
require  that  the  review  authority  be  a 
“neutral  third  party”  (§  276.6(h)(i)).  This 
does  not  mean  that  the  reviewing 
officials  may  not  be  employees  of  the 
Department  of  Agriculture.  Secretary’s 
Memorandum  No.  2003,  Revised,  dated 
January  3, 1980,  which  establishes  the 
State  Food  Stamp  Appeals  Board, 
provides  that  “Persons  who  are  officers 
or  employees  of  the  Department  of 
Agriculture  or  any  of  its  constituent 
agencies,  except  FNS,  as  well  as  other 
Federal  officers  or  employees,  may 
serve  on  the  Appeals  Board.  Persons 
who  are  not  employed  by  the  Federal 
Government  may  also  be  asked  to  serve 
on  the  Appeals  Board.  However,  no 
person  who  has  been  associated  with 
the  case  being  appealed  shall  serve  as 
an  Appeals  Board  member.”  The  rules 
prohibit  anyone  involved  in  the  original 
decision  to  file  a  claim  from  reviewing 
the  appeal  of  the  claim.  This  will  ensure 
that  impartiality  is  maintained  so  that 
reviews  of  claims  are  conducted  in  as 
equitable  a  manner  as  possible. 

Many  of  the  comments  received 
suggested  specific  changes  in  the 
processing  of  appeals.  One  of  these  was 
that  State  agencies  be  given  the  right  to 
an  in-person  hearing  on  all  claims  that 


are  appealed.  The  Department  accepted 
this  suggestion.  As  proposed,  State 
agencies  had  the  right  to  a  personal 
hearing  if  they  appealed  negligence 
claims  or  disallowances  of  funds.  Thus, 
the  suggestion  was  that  they  be  given 
the  right  to  an  in-person  hearing  of 
appeals  of  issuance  claims.  Since  these 
claims  will  generally  be  disputes  of 
records  such  as  accountability  and 
inventory  reports,  the  Department  does 
not  foresee  that  in-person  hearings  will 
be  necessary  to  reach  equitable 
decisions.  The  Department  believes  that 
in  these  cases  a  review  of  the  disputed 
records  along  with  any  other 
information  provided  by  the  State 
agency  will  be  adequate.  However,  to 
ensure  that  the  appeals  process  is  as 
equitable  as  possible,  the  Department 
will  grant  State  agencies  the  option  of 
having  in-person  hearings  or  reviews  of 
records  on  all  appeals.  The  rules  provide 
for  two  types  of  hearings:  hearings 
before  the  full  Appeals  Board  and 
hearings  before  single  hearing  officials. 
Generally,  appeals  of  negligence  claims 
and  disallowances  of  administrative 
funds  will  be  heard  by  the  full  Appeals 
Board  while  appeals  of  other  claims, 
those  that  would  not  have  had  hearings, 
will  be  heard  by  single  hearing  officials. 
The  rules  will  allow,  however,  full 
Appeals  Board  hearings  of  issuance 
claims  and  single  hearing  official 
hearings  of  negligence  claims  and 
disallowances. 

Other  commenters  recommended  that 
suspension  of  administrative  funds  be . 
included  as  claims  that  are 
“appealable.”  The  Department  did  not 
accept  this  recommendation.  A 
suspension  is  not  a  claim  in  any  way 
that  billings  for  issuance  losses, 
negligence  charges  or  disallowances  are 
claims.  Since  State  agencies  can  have 
their  suspended  administrative  funds 
restored  by  correcting  the  deficiencies 
that  led  to  the  suspension  the 
Department  decided  not  to  include 
suspensions  in  the  administrative 
review  process.  Should  a  State  agency 
fail  to  take  action  to  correct  a  deficiency 
thereby  causing  a  suspension  to  become 
a  disallowance  the  State  agency  can 
appeal  the  disallowance. 

Several  commenters  requested  that 
the  Department  revise  the  time  limits 
included  in  the  rules  for  requesting 
reviews  and  submitting  supportive 
information.  The  proposed  procedures 
gave  State  agencies  10  days  from  the 
filing  of  a  claim  by  the  Department  to 
request  a  claim.  These  rules  also 
proposed  giving  State  agencies  10  days 
from  the  date  the  request  for  appeal  was 
acknowledged  for  State  agencies  to 
submit  any  additional  information  they 
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had.  The  final  rules  alter  these  time 
frames.  State  agencies  still  must  file  a 
request  for  an  appeal  within  10  days  of 
receiving  a  claim.  This  10  day  limit  is  set 
in  section  14  of  the  statute  (7  U.S.C.  2023 
(Supp.  1 1977])  and  cannot  be  changed. 
Requests  for  appeals  filed  later  than  10 
days  after  receipt  of  a  claim  cannot  be 
granted.  However,  State  agencies  that 
request  appeals  in  a  timely  manner  shall 
have  30  days  from  the  date  they  submit 
their  request  for  appeal  in  which  to 
submit  any  additional  information  they 
want  to  submit.  This  should  give  State 
agencies  time  to  assemble  any  data  and 
other  supportive  information  they  may 
have. 

Other  changes  in  these  timeliness 
requirements  were  also  included  in  the 
rules.  For  instance,  the  rules  now  require 
that  State  agencies  be  notified  of 
hearings  at  least  10  days  prior  to  their 
occurrence.  They  also  allow  State 
agencies  to  postpone  hearings,  provided 
there  is  good  cause. 

The  Department  made  other  changes 
in  the  rules,  all  designed  to  clarify  the 
procedures  and  specify  State  agencies’ 
rights  and  responsibilities.  These  are  all 
self-explanatory. 

Implementation 

These  rules  are  effective  on  December 
22, 1980.  From  that  date  forward, 
incidents  resulting  in  claims  or 
injunctive  relief  shall  be  subject  to  the 
sanctions  and  liabilities  provisions 
presented  here.  As  of  that  date  the 
changes  made  in  the  administrative 
review  process  will  be  in  effect  as  well. 

Accordingly,  Parts  272  and  276  are 
amended  as  follows: 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

Subparagraph  (18)  is  added  to  §  272.1 
(g)  and  paragraph  (f)  is  added  to  §  272.4. 
Both  read  as  follows: 

§  272.1  General  terms  and  conditions. 
***** 

(g)  Implementation.  *  *  * 
***** 

(18)  Amendment  168.  The  provisions 
of  amendment  168  shall  be  effective  on 
the  thirtieth  day  following  their 
publication.  Any  claims  filed  against 
State  agencies  for  incidents  that  occur 
after  the  publication  of  this  amendment 
shall  be  filed  in  accordance  with  the 
provisions  of  this  amendment.  Any 
claims  filed  against  State  agencies  for 
incidents  that  occurred  prior  to  the 
publication  of  this  amendment  shall  be 
filed  in  accordance  with  the  rules  in 
effect  at  the  time  they  occurred. 
However,  the  administrative  review 
procedures  contained  in  this  amendment 


shall  be  applicable  to  all  claims  that  are 
filed  after  the  effective  date  of  this 
amendment. 


§  272.4  Program  administration  and 
personnel  requirements. 
***** 

(f)  Court  suit  reporting.  (1)  State 
agency  responsibility. 

(1)  In  the  event  that  a  State  agency  is 
sued  by  any  person(s)  in  a  State  or 
Federal  Court  in  any  matter  which 
involves  the  State  agency’s 
administration  of  the  Food  Stamp 
Program,  the  State  agency  shall 
immediately  notify  FNS  that  suit  has 
been  brought  and  shall  furnish  FNS  with 
copies  of  the  original  pleadings.  State 
agencies  involved  in  suits  shall,  upon 
request  of  FNS,  take  such  action  as  is 
necessary  to  join  the  United  States  and/ 
or  appropriate  officials  of  the  Federal 
Government,  such  as  the  Secretary  of 
USDA  or  the  Administrator  of  FNS,  as 
parties  to  the  suit.  FNS  may  request  to 
join  the  following  types  of  suits: 

(A)  Class  action  suits; 

(B)  A  suit  in  which  an  adverse 
decision  could  have  a  national  impact; 

(C)  A  suit  challenging  Federal  policy 
such  as  a  provision  of  the  Act  or 
regulations  or  an  interpretation  of  the 
regulations;  or, 

(D)  A  suit  based  on  an  empirical 
situation  that  is  likely  to  recur. 

(ii)  FNS  may  advise  a  State  agency  to 
seek  a  settlement  agreement  of  a  court 
suit  if  the  State  agency  is  being  sued 
because  it  misapplied  Federal  policy  in 
administering  the  Program. 

(iii)  State  agencies  shall  notify  FNS 
when  court  cases  have  been  dismissed 
or  otherwise  settled.  State  agencies  shall 
also  provide  FNS  with  information  that 
is  requested  regarding  the  State 
agency’s  compliance  with  the 
requirements  of  court  orders  or 
settlement  agreements. 

(2)  FNS  shall  notify  all  State  agencies 
of  any  suits  brought  in  Federal  court  that 
involve  FNS’  administration  of  the 
Program  and  which  have  the  potential  of 
affecting  many  State  agencies’  Progam 
operations.  (State  agencies  need  not  be 
notified  of  suits  brought  in  Federal  Court 
involving  FNS’  administration  of  the 
Program  which  may  only  affect  Program 
operations  in  one  or  two  States.)  The 
notification  provided  to  State  agencies 
shall  contain  a  description  of  the 
Federal  policy  that  is  involved  in  the 
litigation. 

(91  Stat.  958  (7  U.S.C.  2011-2027)) 


PART  276— STATE  AGENCY 
LIABILITIES  AND  FEDERAL 
SANCTIONS 

In  Part  276,  §§  276.1,  276.2,  276.4  and 
276.5  are  added;  §  276.3  is  revised; 

§  276.6  is  revised  and  renumbered 
§  276.7;  and  a  new  §  276.6  is  added. 

With  these  additions  and  revisions  Part 
276  is  revised  to  read  as  follows: 

Sec. 

276.1  Responsibilities  and  rights. 

276.2  State  agency  liabilities. 

276.3  Negligence  or  baud. 

276.4  Suspension/disallowance  of 
administrative  funds. 

276.5  Injunctive  relief. 

276.6  Good  cause. 

276.7  Administrative  review  process. 
Authority.  91  Stat.  958,  (7  U.S.C.  2011-2027). 

§  276.1  Responsibilities  and  rights. 

(a)  Responsibilities.  (1)  State  agencies 
shall  be  responsible  for  establishing  and 
maintaining  secure  control  over  coupons 
and  cash  for  which  the  regulations 
designate  them  accountable.  Except  as 
set  forth  in  §  276.2(c](iv),  any  shortages 
or  losses  of  coupons  or  cash  shall  be  a 
strict  State  agency  liability  and  the  State 
agency  shall  pay  to  FNS,  upon  demand, 
the  amount  of  the  missing  coupons  or 
cash  regardless  of  the  circumstances  of 
the  loss. 

(2)  State  agencies  shall  be  responsible 
for  preventing  losses  of  Federal  funds  in 
the  certification  of  households  for 
participation  in  the  Food  Stamp 
Program.  If  FNS  makes  a  determination 
that  there  has  been  negligence  or  fraud 
on  the  part  of  a  State  agency  in  the 
certification  of  households  for 
participation  in  the  Food  Stamp 
Program,  FNS  is  authorized  to  bill  the 
State  agency  for  an  amount  equal  to  the 
amount  of  coupons  issued  as  a  result  of 
the  negligence  or  fraud. 

(3)  State  agencies  shall  be  responsible 
for  efficiently  and  effectively 
administering  the  Program  by  complying 
with  the  provisions  of  the  Act,  the 
regulations  issued  pursuant  to  the  Act, 
and  the  FNS-approved  State  Plan  of 
Operation.  A  determination  by  FNS  that 
a  State  agency  has  failed  to  comply  with 
any  of  these  provisions  may  result  in 
FNS  seeking  injunctive  relief  to  compel 
compliance  and/or  a  suspension  or 
disallowance  of  the  Federal  share  of  the 
State  agency’s  administrative  funds. 

FNS  has  the  discretion  to  determine  in 
each  instance  of  noncompliance, 
whether  to  seek  injunctive  relief,  to 
suspend  or  disallow  administrative 
funds,  to  do  both  together,  or  to  do  each 
in  sequence. 

(b)  Rights.  State  agencies  have  the 
right  to  appeal  all  claims  brought 
against  them  by  FNS  and  be  afforded  an 
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administrative  review  by  a  designee  of 
the  secretary.  State  agencies  also  have 
the  right  to  seek  judicial  review  of  any 
final  administrative  determination  made 
by  the  secretary’s  designee. 

§  276.2  State  agency  liabilities. 

(a)  General  Provisions. 
Notwithstanding  any  other  provision  of 
this  subchapter,  State  agencies  shall  be 
responsible  to  FNS  for  any  financial 
losses  involved  in  the  acceptance, 
storage  and  issuance  of  coupons.  State 
agencies  shall  pay  to  FNS,  upon 
demand,  the  amount  of  any  such  losses. 

(b)  Coupon  shortages,  losses, 
unauthorized  issuances  and 
overissuances.  (1)  State  agencies  shall 
be  liable  for  coupon  shortages  and 
losses  that  occur  after  coupons  have 
been  accepted  by  receiving  points 
within  the  State  and  that  occur  during 
the  movement  of  coupons  between  bulk 
storage  points  and  issuers  within  the 
State.  State  agencies  shall  also  be  liable 
for  certain  unauthorized  issuances. 

(2)  Coupon  shortages  and/or  losses 
for  which  State  agencies  shall  be  liable 
include,  but  are  not  limited  to,  shortages 
and  losses  due  to  the  following: 

(i)  Thefts: 

(ii)  Embezzlements; 

(iii)  Cashier  errors  (e.g.,  errors  by  the 
personnel  of  issuance  ofHces  in  the 
counting  of  coupon  books); 

(iv)  Coupons  lost  in  natural  disasters 
if  a  State  agency  can  not  provide 
reasonable  evidence  that  the  coupons 
were  destroyed  and  not  redeemed;  and, 

(v)  Unexplained  causes. 

(3)  State  agencies  shall  be  liable  for 
the  following  unauthorized  issuances: 

(i)  The  acceptance  of  expired  ATP 
cards; 

(ii)  The  acceptance  of  out-of-State 
ATT  cards; 

(iii)  The  acceptance  of  ATP  cards  lost 
by,  stolen  or  embezzled  from  the  State 
agency  or  from  any  point  under 
agreement  or  contract  with  the  State 
agency;  and, 

(iv)  The  duplicate  issuance  of  benefits 
caused  by  State  agency  error  in  those 
circumstances  where  the  duplicate 
issuances  could  have  been  prevented  by 
the  State  agency. 

(4)  State  agencies  shall  be  liable  for 
the  following  overissuances  of  coupons: 

(i)  Overissuances  that  occur  due  to 
State  agency  failure  to  comply  with  a 
directive,  issued  by  FNS  in  accordance 
with  the  provisions  of  §  271.7,  to  reduce, 
suspend  or  cancel  allotments; 

(ii)  Overissuances  that  occur  as  a 
result  of  a  court  order  or  settlement 
agreement  of  a  courtsuit  that  was  not 
reported  to  FNS  in  accordance  with  the 
provisions  of  §  272,4(f),  and. 


(iii)  Overissuances  resulting  from  a 
State  agency  entering  into  an  out-of- 
court  settlement  of  a  courtsuit  which 
violates  Federal  law  or  regulations. 

(5)  Coupon  shortages  and  losses  shall 
be  determined  from  the  Food  Coupon 
Accountability  Report  (Form-250)  and 
its  supporting  documents,  and  from  the 
Reconcilation  Report  (Form  FNS-46). 
Losses  of  Federal  monies  resulting  from 
overissuances  shall  be  determined  from 
sources  such  as  audits.  Performance 
Reporting  System  reviews.  Federal 
reviews  and  investigations. 

(c)  Cash  losses.  State  agencies  are 
liable  to  FNS  for  cash  losses  when 
money  collected  by  State  agencies  from 
participant  claims  has  been  lost,  stolen, 
or  otherwise  not  remitted  to  FNS  by  the 
State  agency  in  accordance  with  the 
provisions  of  §  273.18(f).  The  amount  of 
such  losses  shall  be  determined  from 
sources  such  as  audits.  Performance 
Reporting  System  reviews.  Federal 
reviews  and  investigations. 

(d)  State  agency  payment  to  FNS. 

State  agencies  shall  be  billed  for  the 
exact  amounts  of  losses  specified  in  this 
section.  If  a  State  agency  fails  to  pay  the 
billing  FNS  may  offset  the  amount  of 
loss  from  the  State  agency’s  Letter  of 
Credit  in  accordance  with  §  277.16(c). 

§  276.3  Negligence  or  fraud. 

(a)  General.  If  FNS  determines  that 
there  has  been  negligence  or  fraud  on 
the  part  of  the  State  agency  in  the 
certifrcation  of  applicant  households,  the 
State  agency  shall,  upon  demand,  pay  to 
FNS  a  sum  equal  to  the  amount  of 
coupons  issued  as  a  result  of  such 
negligence  or  fraud. 

(b)  Negligence  provisions.  (1)  FNS 
may  determine  that  a  State  agency  has 
been  negligent  in  the  certification  of 
applicant  households  if  a  State  agency 
disregards  Food  Stamp  Program 
requirements  contained  in  the  Food 
Stamp  Act,  the  regulations  issued 
pursuant  to  the  Act,  the  FNS-approved 
State  Plan  of  Operation  or  the  FNS- 
approved  State  Operating  Guidelines 
and  a  loss  of  Federal  funds  results  or  a 
State  agency  implements  procedures 
which  deviate  from  food  stamp 
requirements  contained  in  the  Food 
Stamp  Act,  the  food  stamp  regulations, 
the  FNS-approved  State  Plan  of 
Operation  or  the  FNS-approved  State 
Operating  Guidelines  without  first 
obtaining  FNS  approval,  and  the 
implementation  of  the  procedures 
results  in  a  loss  Federal  funds. 

(2)  In  computing  amounts  of  losses  of 
Federal  funds  due  to  negligence,  FNS 
may  use  actual,  documented  amounts  or 
amounts  which  have  been  determined 
through  the  use  of  statistically  valid 
projections.  When  a  statistically  valid 


projection  is  used,  the  methodology  will 
include  a  95  percent,  one-sided 
confidence  level. 

(3)  FNS  will  base  it  determinations  of 
negligence  on  information  drawn  from 
any  of  a  number  of  sources.  These 
information  sources  include,  but  are  not 
limited  to.  State  and  Federal 
Performance  Reporting  reviews.  State 
and  Federal  audits  and  investigations. 
State  corrective  action  plans  and  any 
required  reports. 

(4)  Failure  by  the  State  agency  to 
remit  payment  upon  demand,  within  the 
speciHed  time  period,  may  result  in  FNS 
recovering  the  lost  funds  through  offsets 
to  the  State  agency’s  Letter  of  Credit,  in 
accordance  with  §  277.16(c). 

(c)  Fraud  provisions.  For  purposes  of 
this  subsection,  the  term  fraud  shall 
mean  the  wrongful  acquisition  or 
issuance  of  food  coupons  by  the  State 
agency  or  its  offrcers,  employees  or 
agents,  including  issuance  agents, 
through  false  representation  or 
concealment  of  material  facts.  State 
agencies  shall  be  liable  to  FNS  for  the 
amount  of  loss  of  Federal  funds  as  a 
result  of  fraud.  Failure  by  the  State 
agency  to  remit  payment  on  demand  by 
FNS,  within  the  time  period  specified, 
may  result  in  offsets  to  the  Letter  of 
Credit  in  accordance  with  §  277.16(c). 

§  276.4  Suspension/disallowance  of 
administrative  funds. 

(a)  General  provisions.  (1)  FNS  shall 
make  determinations  of  the  effrciency 
and  effectiveness  of  State  agencies’ 
administration  of  the  Food  Stamp 
Program  in  accordance  with  the 
provisions  of  §  275.25.  When  making 
such  determinations,  FNS  shall  use  all 
information  that  is  available  relating  to 
State  agencies’  administration  of  the 
Program.  This  information  includes,  but 
is  not  limited  to,  information  received 
from  Performance  Reporting  System 
reviews.  Federal  reviews,  audits, 
investigations,  corrective  action  plans, 
financial  management  reviews,  and  the 
public. 

(2)  FNS  may  determine  a  State 
agency’s  administration  of  the  Program 
to  be  inefficient  or  ineffective  if  the 
State  agency  fails  to  comply  with  the 
food  stamp  requirements  established  by 
the  Food  Stamp  Act,  the  regulations 
issued  pursuant  to  the  Act,  or  the  FNS- 
approved  State  Plan  of  Operation. 

(3)  If  FNS  determines  that  a  State 
agency’s  administration  of  the  Program 
is  inefficient  or  ineffective,  FNS  may 
warn  the  State  agency  that  a  suspension 
and/or  disallowance  of  administrative 
funds  is  being  considered.  After  a  State 
agency  receives  a  warning,  FNS  may 
either  suspend  or  disallow 
administrative  funds  or  take  both 
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actions  in  sequence,  depending  on  the 
statement  in  the  warning. 

(b)  Suspension.  A  suspension  of  funds 
is  an  action  by  FNS  to  temporarily 
withhold  all  or  a  portion  of  the  Federal 
share  of  one  or  more  of  the  cost 
categories  of  a  State  agency’s  budget  for 
administration  of  the  Food  Stamp 
Program.  Suspensions  of  funds  shall 
remain  in  effect  until  FNS  determines 
that  a  State  agency  has  taken  adequate 
corrective  action  to  correct  the  problem 
causing  the  suspension,  in  which  event 
the  suspension  will  be  rescinded,  or 
until  FNS  decides  to  disallow  the 
suspended  funds.  FNS  shall  suspend 
funds  in  accordance  with  §  277.16. 

(c)  Disallowance.  (1)  A  disallowance 
of  funds  is  an  action  by  FNS  in  which 
reimbursement  is  denied  for  otherwise 
reimbursable  administrative  costs 
claimed  by  a  State  agency  in  one  or 
more  of  the  cost  categories  of  a  State 
agency’s  budget  for  Program 
administration. 

(2)  In  accordance  with  §  277.16,  FNS 
has  the  option  of  disallowing  funds  in 
another  cost  category,  or  all  or  a  portion 
of  the  entire  Letter  of  Credit  if  the 
disallowance  is  based  on  a  finding  that 
the  State  agency  failed  to  take  a 
required  action.  FNS  may  disallow  funds 
after  previously  suspending  such  funds 
or  may  disallow  funds  immediately 
following  the  expiration  of  the  formal 
warning  under  the  conditions  speciHed 
in  paragraph  (e)  of  this  section. 

(d)  Warning  process.  Prior  to  taking 
action  to  suspend  or  disallow  Federal 
funds,  except  those  funds  which  are 
disallowed  when  a  State  agency  fails  to 
adhere  to  the  cost  principles  of  Part  277 
and  Appendix  “A”,  FNS  shall  provide 
State  agencies  with  written  advance 
notiHcation  that  such  action  is  being 
considered.  If  a  State  agency  does  not 
respond  to  such  an  advance  notiHcation 
to  the  satisfaction  of  FNS,  FNS  shall 
provide  the  State  agency  with  a  formal 
warning  of  the  possibility  of  suspension 
or  disallowance  action.  However,  when 
a  State  agency  fails  to  meet  the 
objectives  in  an  FNS-approved 
corrective  action  plan,  ^S  may  omit 
the  advance  notification  and 
immediately  issue  a  formal  warning. 

(1)  Advance  notification.  Immediately 
upon  becoming  aware  that  a  deficiency 
or  deficiencies  in  a  State  agency’s 
administration  of  the  Program  may 
warrant  the  suspension  and/or 
disallowance  of  Federal  funds,  FNS 
shall  advise  the  State  agency  in  writing 
of  the  deficiency  and  shall  provide  a 
specific  period  of  time  for  correction  of 
such  deficiency  or  deficiencies.  The  time 
period  allowed  the  State  agency  for 
corrective  action  will  vary  according  to 
'  the  nature  of  the  deficiency. 


(2)  Formal  warning.  FNS  shall  issue  a 
formal  warning  to  a  State  agency  if  the 
State  fails  to  correct  to  the  satisfaction 
of  FNS  the  deficiencies  noted  in  an 
advance  notification  within  the  time 
specified  in  the  advance  notification. 

FNS  may  also  issue  a  formal  warning  to 
a  State  agency  without  first  issuing  an 
advance  notification  if  a  State  agency 
fails  to  comply  with  an  FNS-approved 
corrective  action  plan. 

(i)  Formal  warnings  shall  include  the 
following  information: 

(A)  Specific  descriptions  of  the 
deficiencies,  explaining  how  the  State 
agency  is  out  of  compliance  with 
Program  requirements; 

(B)  A  Statement  as  to  whether  Federal 
funds  will  be  suspended,  disallowed  or 
both,  if  appropriate; 

(C)  The  amount  of  Federal  funds  that 
will  be  suspended  and/or  disallowed  or 
ah  estimate  of  the  amount  if  actual  cost 
are  unavailable;  and 

(D)  A  statement  of  FNS’  willingness  to 
assist  State  agencies  is  resolving  the 
deficiencies. 

(ii)  A  State  agency  shall  have  30  days 
from  receipt  of  a  formal  warning  to 
submit  evidence  that  it  is  in  compliance 
or  to  submit  a  corrective  action 
proposal,  including  the  date  the  State 
agency  will  be  in  compliance. 

(iii)  When  the  deficiency  cannot  be 
corrected  within  30  dyas  of  receipt  of  a 
formal  warning  but  the  State  agency 
submits  an  acceptable  plan  for 
correcting  the  deficiency,  FNS  shall  hold 
the  formal  warning  in  abeyance  pending 
completion  of  the  actions  contained  in 
the  plan  within  the  time  specified  in  the 
plan. 

(iv)  FNS  shall  cancel  a  formal  warning 
when  the  State  agency  submits  evidence 
that  shows,  to  the  satisfaction  of  FNS, 
that  the  deficiency  has  been  eliminated. 

(e)  Suspension/disallowance  of  funds. 
The  Administrator  of  FNS  shall  notify 
State  agencies  in  writing  by  certified 
mail  or  through  personal  service  that 
administrative  fimds  are  being 
suspended  or  disallowed.  Such  action 
may  occur  when  any  of  the  follownng 
situations  arise: 

(1)  A  State  agency  fails  to  respond  to 
the  deficiencies  cited  in  a  formal 
warning  within  30  days  of  receiving  the 
warning; 

(2)  The  response  by  a  State  agency  to 
the  deficiencies  cited  in  a  formal 
warning  is  unsatisfactory  to  FNS;  or 

(3)  A  State  agency  fails  to  meet  the 
commitments  it  made  in  its  corrective 
action  proposal  and  a  formal  warning 
had  been  held  in  abeyance  pending 
completion  of  that  corrective  action. 

(f)  Appeals.  After  FNS  has  taken 
action  to  disallow  Federal  fimds  the 
State  agency  may  request  an  appeal  in 


accordance  with  the  procedures 
specified  in  §  276.7. 

§  276.5  Injunctive  relief. 

(a)  General.  If  FNS  determines  that  a 
State  agency  has  failed  to  comply  with 
the  Food  Stamp  Act,  the  regulations 
issued  pursuant  to  the  Act,  or  the  FNS- 
approved  State  Plan  of  Operations,  the 
Secretary  may  seek  injunctive  relief 
against  the  State  agency  to  require 
compliance.  The  Secretary  may  request 
injimctive  relief  concurrently  with 
negligence  billings  and  sanctions  against 
State  agencies  affecting  administrative 
funds. 

(b)  Requesting  injunctive  relief.  Prior 
to  seeking  injunctive  relief  to  require 
compliance,  FNS  shall  notify  the  State 
agency  of  the  determination  of 
noncompliance  and  provide  the  State 
agency  with  a  specific  period  of  time  to 
correct  the  deficiency.  The  Secretary 
shall  have  the  discretion  to  determine 
the  time  periods  State  agencies  will 
have  to  correct  deficiencies.  If  the  State 
agency  does  not  correct  the  failure 
within  the  specified  time  period  and  the 
Department  decides  to  seek  injunctive 
relief,  the  Secretary  shall  refer  the 
matter  to  the  Attorney  General  with  a 
request  that  injunctive  relief  be  sought 
to  require  compliance. 

§  276.6  Good  cause. 

(a)  When  a  State  agency  has  failed  to 
comply  with  provisions  of  the  Act,  the 
regulations  issued  pursuant  to  the  Act, 
or  the  FNS-approved  State  Plan  of 
Operation,  and,  thus,  is  subject  to  the 
suspension/disallowance  and  injunctive 
relief  provisions  in  §§  276.4  and  276.5, 
FNS  may  determine  that  the  State  had 
good  cause  for  the  noncompliance.  FNS 
shall  evaluate  good  cause  in  these 
situations  on  a  case-by-case  basis, 
based  on  any  one  of  the  following 
criteria: 

(1)  Natural  disasters  or  civil  disorders 
that  adversely  affect  Program 
operations; 

(2)  Strikes  by  State  agency  stafi; 

(3)  Change  in  the  Food  Stamp  Program 
or  other  Federal  or  State  programs  that 
result  in  a  substantial  adverse  impact 
upon  a  State  agency’s  management  of 
the  Program;  and 

(4)  Any  other  circumstances  in  which 
FNS  determines  good  cause  to  exist. 

(b)  If  FNS  determines  that  food  cause 
existed  for  a  State  agency’s  failure  to 
comply  with  required  provisions  and 
standards,  FNS  shall  not  suspend  or 
disallow  administrative  funds  nor  seek 
injunctive  relief  to  compel  compliance 
with  the  provisions  and  standards. 
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§  276.7  Administrative  review  process. 

(a)  General.  (1)  Whenever  FNS  asserts 
a  claim  against  a  State  agency,  the  State 
agency  may  appeal  the  claim  by 
requesting  an  administrative  review. 

FNS  claims  that  may  be  appealed  are 
billings  resulting  from  financial  losses 
involved  in  the  acceptance,  storage,  and 
issuance  of  coupons  (§  276.2),  billings 
based  on  charges  of  negligence  or  fraud 
(§  276.3),  and  disallowances  of  Federal 
funds  for  State  agency  failures  to 
comply  with  the  Food  Stamp  Act, 
regulations,  or  the  FNS-approved  State 
Plan  of  Operations  (§  276.4). 

(2)  A  State  agency  aggrieved  by  a 
claim  shall  have  the  option  of  requesting 
a  hearing  to  present  its  position  in 
addition  to  a  review  of  the  record  and 
any  written  submission  presented  by  the 
State  agency.  Unless  circumstances 
warrant  differently,  hearings  of  appeals 
of  negligence  claims  and  disallowances 
of  Federal  funds  shall  be  before  an 
Appeals  Board  and  hearings  of  appeals 
of  other  claims  shall  be  before  a  single 
hearing  official.  In  any  case,  the  people 
reviewing  the  claim  shall  be  people  who 
were  not  involved  in  the  decision  to  file 
the  claim. 

(b)  Notice  of  claim.  FNS  shall  provide 
a  notice  by  certified  mail  or  personal 
service  when  asserting  claims  against 
State  agencies. 

(c)  Filing  an  appeal.  A  State  agency 
aggrieved  by  claims  asserted  against  it 
may  file  written  appeals  with  the 
Secretary,  U.S.  Department  of 
Agriculture,  c/o  the  Executive  Secretary, 
State  Food  Stamp  Appeals  Board,  Food 
and  Nutrition  Service,  USDA, 
Washington,  D.C.  20250,  requesting  an 
opportunity  to  present  information  in 
support  of  its  position.  The  State  agency 
shall  attach  a  copy  of  the  FNS  claim  to 
its  appeal.  Appeals  must  be  filed  with 
the  Executive  Secretary  or  postmarked 
within  10  days  of  the  date  of  delivery  of 
the  notice  of  claim.  If  the  State  agency 
does  not  appeal  within  the  prescribed 
10-day  period,  the  FNS  decision  on  the 
claim  shall  be  final.  No  extension  shall 
be  granted  in  the  time  allowed  for  filing 
an  appeal. 

(d)  Computation  of  time.  In  computing 
any  period  of  time  prescribed  or  allowed 
under  these  procedures,  the  day  of 
delivery  of  any  notice  of  action, 
acknowledgment,  or  reply  shall  not  be 
included.  The  last  day  of  the  period  so 
computed  shall  be  included  unless  it  is  a 
Saturday,  Sunday  or  Federal  or  State 
holiday.  In  that  case,  the  period  runs 
until  the  end  of  the  next  day  which  is 
not  a  Saturday,  Sunday  or  Federal  or 
State  holiday. 

(e)  Stay  of  administrative  action. 

With  one  exception,  the  filing  of  a  timely 


appeal  and  request  for  administrative 
review  shall  automatically  stay  the 
action  of  FNS  to  collect  the  claim 
asserted  against  the  State  agency  until  a 
decision  is  reached  on  the  acceptability 
of  the  appeal,  and  in  the  case  of  an 
acceptable  appeal,  until  a  final 
determination  has  been  issued.  The 
exceptions  to  this  provision  are  those 
claims  that  are  asserted  against  State 
agencies  due  to  State  agency  failure  to 
comply  with  an  order  to  reduce,  suspend 
or  cancel  benefits  in  accordance  with 
§  271.7.  In  situations  where  a  State 
agency  does  not  reduce,  suspend  or 
cancel  benefits  as  directed  and  FNS 
takes  action  to  disallow  administrative 
funds  or  bill  the  State  agency,  the 
disallowance  and/or  billing  shall  remain 
in  effect  during  the  review  process. 
Should  the  Appeals  Board  uphold  the 
State  agency,  all  disallowed  funds  and/ 
or  funds  collected  as  a  result  of  the 
billing  shall  be  restored  to  the  State 
agency  promptly. 

(f)  Acknowledging  an  appeal.  Upon 
receipt  of  an  appeal  and  request  for 
administrative  review,  the  Executive 
Secretary  shall  provide  the  State  agency 
with  a  written  acknowledgment  of  the 
appeal,  including  a  statement  of  whether 
or  not  the  appeal  is  timely  and  can  be 
accepted.  A  copy  of  each 
acknowledgment  shall  be  provided  to 
FNS.  The  acknowledgment  of  a  timely 
and  acceptable  appeal  and  request  for 
administrative  review  shall  also  include 
a  copy  of  Secretary’s  Memorandum  No. 
2003,  Revised,  “State  Food  Stamp 
Appeals  Board,”  and  the  identity  of  the 
Appeals  Board  member(s)  designated  by 
the  Secretary  to  review  the  claim. 

(g)  Submitting  additional  information. 

(1)  State  agencies  shall  have  30  days 
from  their  request  for  an  appeal  to 
submit  five  sets  of  the  following 
information  to  the  Executive  Secretary 
of  the  Appeals  Board: 

(i)  A  clear,  concise  identification  of 
the  issue  or  issues  in  dispute; 

(ii)  The  State  agency’s  position  with 
respect  to  the  issue  or  issues  in  dispute; 

(iii)  The  pertinent  facts  and  reasons  in 
support  of  the  State  agency’s  position 
with  respect  to  the  issue  or  issues  in 
dispute; 

(iv)  All  pertinent  documents, 
correspondence  and  records  which  the 
State  agency  believes  are  relevant  and 
helpful  toward  a  more  thorough 
understanding  of  the  issue  or  issues  in 
dispute; 

(v)  The  relief  sought  by  the  State 
agency; 

(vi)  The  identity  of  the  person(s) 
presenting  the  State  agency’s  position 
when  a  hearing  is  involved;  and 

(vii)  A  list  of  prospective  State  agency 
witnesses  when  a  hearing  is  involved. 


(2)  At  the  request  of  the  Executive 
Secretary,  FNS  shall  promptly  submit 
five  complete  sets  of  all  documents, 
correspondence  and  records  compiled 
by  FNS  in  support  of  its  claim. 

(3)  The  Executive  Secretary  shall 
provide  each  person  hearing  an  appeal 
and  FNS  with  a  complete  set  of  the  State 
agency  information  when  it  is  received. 
The  Executive  Secretary  shall  also 
provide  each  person  hearing  an  appeal 
and  the  State  agency  with  a  complete 
set  of  the  information  supplied  by  FNS 
when  it  is  received. 

(h)  Scheduling  and  conducting 
hearings.  When  a  hearing  is  afforded, 
the  Appeals  Board  or  hearing  official 
has  up  to  60  days  from  receipt  of  the 
State  agency’s  information,  outlined  in 
§  276.7(g),  to  schedule  and  conduct  the 
hearing.  The  Executive  Secretary  shall 
advise  the  State  agency  of  the  time,  date 
and  location  of  the  hearing  at  least  10 
days  in  advance  of  the  hearing.  The 
State  agency  is  solely  responsible  for 
ensuring  the  attendance  of  all  State 
agency  witnesses  at  the  hearing. 

(1)  A  hearing  is  an  informal 
proceeding  designed  to  permit  the  State 
agency  an  opportunity  to  present  its 
position  before  a  neutral  third  party. 
Because  the  final  determination  is 
subject  to  judicial  review  and  trial  de 
novo,  the  Appeals  Board  and  hearing 
official  shall  not  be  bound  by  the  rules 
of  civil  procedure  applicable  in  the  court 
or  by  the  adjudicatory  requirements  of 
the  Administrative  Procedures  Act. 

(2)  The  Appeals  Board  Chairman,  his 
designee  or  the  hearing  official  is  the 
presiding  officer  at  the  hearing.  The 
presiding  officer  shall  have  full  authority 
to  ensure  a  fair  and  impartial 
proceeding,  avoid  delays,  maintain 
order  and  decorum,  receive  evidence, 
examine  witnesses,  and  otherwise 
regulate  the  course  of  the  hearing.  The 
State  agency  may  represent  itself  at  the 
hearing  or  be  represented  by  counsel. 

(3)  The  Appeals  Board  or  hearing 
official  shall  receive  into  evidence  the 
oral  testimony  of  State  agency 
witnesses  and  any  documents  which  are 
relevant  and  material.  Neither  the 
Department  nor  FNS  is  required  to 
present  witnesses  at  the  hearing. 
However,  the  Department  and  FNS  shall 
make  staff  available  to  provide  any 
information  or  clarification  requested  by 
the  Appeals  Board  or  hearing  official. 
Under  no  circumstances  shall  the 
Department  or  FNS  introduce  new 
evidence  at  the  hearing.  Departmental 
and  FNS  staff,  as  well  as  State  agency 
witnesses,  shall  be  subject  to 
examination  by  the  Appeals  Board  or 
hearing  official.  Departmental  and  FNS 
staff  shall  not  be  subject  to  cross- 
examination  by  State  agency 
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representative  or  counsel.  Likewise, 

State  agency  witnesses  shall  not  be 
subject  to  cross-examination  by 
Departmental  or  FNS  staff.  Each  side 
shall  be  permitted  to  make  a  closing 
statement  to  the  Appeals  Board  or 
hearing  official  upon  completion  of^the 
taking  of  evidence  and  testimony. 

(4]  FNS  and  the  State  agency  shall 
have  the  opportunity  to  submit 
additional  written  information  to  the 
Appeals  Board  or  hearing  official  within 
10  days  after  the  close  of  the  hearing.  No 
new  factual  material  may  be  introduced 
except  as  it  directly  relates  to  evidence 
or  testimony  presented  at  the  hearing. 
Five  complete  sets  of  such  information 
must  be  filed  with  the  Executive 
Secretary  or  postmarked  prior  of  the 
expiration  of  the  10-day  deadline  for  it 
to  be  considered. 

(5)  An  official  verbatim  transcript  of 
each  hearing  shall  be  kept  on  file  in  the 
Office  of  the  Executive  Secretary  for 
public  inspection.  A  copy  shall  be 
furnished  to  FNS  and  the  State  agency. 
Anyone  wishing  to  purchase  a  copy  may 
make  arrangements  to  do  so  with  the 
commercial  reporting  service  involved. 

(1)  Final  determination.  (1)  When  a 
hearing  is  afforded,  a  final 
determination  shall  be  made  within  30 
days  of  the  hearing,  and  the  final 
determination  shall  take  effect  30  days 
after  delivery  of  the  notice  of  this  final 
decision  to  the  State  agency.  When  a 
hearing  is  not  held,  a  final  determination 
shall  be  made  within  30  days  after 
receipt  of  the  State  agency’s 
information.  The  final  determination 
shall  take  effect  30  days  after  delivery  of 
the  notice  of  the  final  decision  to  the 
State  agency. 

(2)  The  Appeals  Board  or  hearing 
official  shall  either  uphold  the  claim, 
deny  the  claim,  or  adjust  the  claim 
downward  in  such  amounts  and  for  such 
reasons  as  the  Appeals  Board  or  hearing 
official  shall  determine  and  declare.  The 
final  determination  is  not  subject  to 
reconsideration. 

(j)  Judicial  review.  State  agencies 
aggrieved  by  the  final  determination 
may  obtain  judicial  review  and  trial  de 
novo  by  filing  a  complaint  against  the 
United  States  within  30  days  after  the 
date  of  delivery  of  the  final 
determination,  requesting  the  court  to 
set  aside  the  final  determination.  The 
final  determination  shall  remain  in 
effect  during  the  period  the  judicial 
review  is  pending  unless  the  court 
temporarily  stays  such  administrative 
action  pending  disposition  of  the 
complaint. 

(k)  Extension  of  time.  (1)  No  extension 
of  time  shall  be  permitted  a  State 
agency  in  which  to  file  an  initial  request 
for  an  administrative  review.  All  other 


requests  fi-om  the  State  agency  or  from 
FNS  for  the  extension  of  any  deadline 
contained  in  §  276.7  of  the  Regulations 
or  imposed  by  the  Appeals  Board  or 
hearing  official  shall  be  granted  only  for 
good  cause  shown  and  only  when 
received  by  the  Executive  Secretary 
before  the  expiration  of  the  particular 
deadline  involved.  All  requests  for  an 
extension  shall  be  in  writing.  Filing  a 
request  for  an  extension  stops  the 
running  of  the  prescribed  period  of  time. 
When  a  request  for  an  extension  is 
granted,  the  requester  shall  be  notified 
in  writing  of  the  amount  of  additional 
time  granted.  When  a  request  is  denied 
for  being  untimely  or  for  cause,  the 
requester  shall  be  notified  and  the 
prescribed  period  of  time  shall  resume 
from  the  date  of  denial. 

(2)  The  Appeals  Board  or  hearing 
official  may  grant  itself  such  additional 
time  as  it  may  reasonably  require  to 
complete  any  of  its  assigned 
responsibilities.  If  the  Appeals  Board  or 
hearing  official  does  find  it  necessary  to 
grant  itself  an  extension  of  time,  the 
Executive  Secretary  shall  notify  all 
parties  in  writing. 

(91  Stat.  958  (7  U.S.C.  2011-2027)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10551  Food  Stamp) 

Dated:  November  17, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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